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ORDER / आदेश 

 

Per  Rajesh Kumar, AM: 

 

 

This is the appeal  preferred by the assessee  against the   order  of the Ld.  

Commissioner of Income Tax (Appeals)-NFAC, Delhi (hereinafter referred to as the 

Ld. CIT(A)”]  dated 01.06.2023 for the AY 2016-17. 

2.    At the outset, we note that there is a delay of 46 days in filing the appeal and 

thus it is barred by limitation. The Ld. A.R was accordingly  asked to explain the 
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delay. The Ld. A.R, while drawing attention of the Bench to condonation petition 

dated 11.9.2023, submitted that the delay has occurred due to laxity on the part of the 

tax consultant who misplaced the appellate order and it was only when the notice for 

penalty proceedings was received by the assessee that the assessee came to know that  

the tax consultant has not filed the appeal before the Tribunal. Immediately thereafter 

the documents were handed over to Shri Shri Sanjib Kumar Das Sarma, Advocate 

who prepared  appeal documents and after getting them signed  filed with the same 

with delay of 46 days. The Ld. A.R submitted that the delay in filing the appeal is not 

attributable to the assessee and the assessee is not benefitted in any manner by late 

filing of appeal. The Ld. A.R argued that in the interest of justice and fair play the 

delay in filing the appeal may kindly be condoned and the appeal may be admitted for 

adjudication on merit. The Ld. A.R referred to the decision of Hon’ble Supreme Court 

in the case of Mst. Katiji & Ors. reported in (1987) 2 SCC 107 (SC) and submitted 

that technicalities should not prevail over these substance  and prayed that the assessee 

cannot be condemned without hearing on merit.  

3. The Ld. D.R on the other hand left the issue of condonation of delay to the 

wisdom of the Bench.  

4. After hearing the rival contentions and perusing the material on record and 

reasons cited for delay in filing the appeal, we are of the considered view that the 

delay of 46 days is for sufficient reasons which have been explained before us by the 

Counsel of the assessee. Therefore, keeping in view the principle of natural justice, we 

are inclined to condone the delay and admit the appeal for adjudication by following 

the decision of Hon’ble Supreme court in the case of Mst. Katiji & Ors. (supra).  

5. Issue raised in ground no.  1 is against the ex-parte order passed by the Ld. 

CIT(A) without providing reasonable opportunity of hearing to the assessee.  

6. Facts in brief are that the assessee is engaged in the business of real estate 

developer and during the year was engaged in the construction and sale of flats. The 

assessee filed return of income on 17.06.2016 declaring total income of Rs. 
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11,94,440/- which was processed u/s 143(1) of the act. Subsequently the case of the 

assessee was selected for scrutiny  and notices were duly issued and served on the 

assessee. The assessee filed the evidences/details before the AO as called for from 

time to time  in response to questionnaires/notices issued u/s 143(2)/142(1) of the Act. 

Finally the AO noted that the assessee has not furnished the evidences explaining the 

investment in land advances received of Rs. 1,16,25,000/- from various customers/ 

parties against the sale of flats and came to the conclusion that the assessee failed to 

prove the genuineness of these advances and added the same to the income of the 

assessee as unexplained cash credit.  

7. In the appellate proceedings, the Ld. CIT(A) has passed ex-parte order and 

therefore all these evidences could not be placed before the Ld. CIT(A).  

8. After hearing the rival contentions and perusing the material on record, and 

also the evidences filed before us in the form of sale deeds registered in favour of 

various purchasers of flats, we note that these advances of Rs. 1,16,25,000/- were 

adjusted against the sale consideration of the flats upon registration of sale deeds. We 

have also examined the audited  balance sheets in the preceding  and succeeding  

assessment years and observed that the amount received as advance against the sale of 

flats were  received in normal course of business e and were also adjusted in the  

subsequent assessment years. We have also perused the sale deeds placed before us 

from page no. 9 to 42 of PB showing  the adjustment of advances received from 

customers against the sale consideration and therefore the action of authorities below 

in treating these advances as unexplained cash credit is uncalled for and cannot be 

sustained. However the assessee neither appeared before the Ld. CIT(A) nor before 

the AO. Therefore in the interest of justice, it would be reasonable and fair if the issue 

restored to the file of AO to examine these evidences in the form of sale deeds and 

decided the case accordingly. Even on merit the trade advances  received in the 

normal course of business and adjusted against the sale in the subsequent years cannot 

be added u/s 68 of the Act which is in consonance with the ratio   held by the  Hon’ble 
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Supreme Court in the case of PCIT-3 vs. Montage Enterprise Pvt. Ltd. [2018] 100 

taxmann.com 100(SC).  

9. In the result,   the appeal  of the assessee is allowed for statistical purposes.  

  Order is pronounced in the open court on      9
th

 May, 2024 

 

  Sd/- Sd/- 

 (Pradip Kumar Choubey /�द�प कुमार चौबे)  (Rajesh Kumar/राजेश कुमार) 

Judicial Member/�या�यक सद�य               Accountant Member/लेखा सद�य 

 

                                                                                  

                         Dated:    9
th

 May, 2024 

SM, Sr. PS  
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